
In compliance with the direction of the 
mission, I sc herewith submitting for issuance * a 
draft of a form of complaint agai r't The Aeolian Com- 
pany, charging certain practices as in violation of 
Section 5 of the federal T r ude Commission Act, as 
10 low : 

Maintenance of resale prices; requiring deal- 
ers who sell its i i -jirurnt; n 1,r to rhet tn3 pro :.ote same 
as leaders; refusal to sell certain music rolls except 
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•woa/toi 4-3-19, 


UniTETi STAGES OP AAFRTCA 
BEFORE FEDERAL TRADE COMMISSION: 3S. 


At a regular session of the Federal Trade Commission held 
at its office in the Git; of i/ashiivton, D. C. , 
on the .... day of /*, A. D. , lyly. 


jtL “' of Cj~x 


J: 

William 3, Colver, Chairman, } 

John Franklin Port, ) Commission era. 

Victor Murdock, ) 

Huston Thompson. ) 


Federal Trade Commission 


The Aeolian Company. 


Complaint in the matter of 
the alleged viola tion of 
Section 5 of «n ~ct of Cor,* 
ere so approved Seotember 

. , U . . 

DOCILET No. 


..T'i'lEAJ: The Federal Trade Commission has reason 
to believe that the Aeolian Company has violated, is 

violating , the provisions of Section 5 of an Act of Co/.- 
press approved neptei.her 36, 1.14, by the malntena ce oo 
resale price s; re uiring dealers who sell its instruments 
to market and promote same as leaders; and refuse 1 to 
sell certain music rolls except to purchasers Of Aeolian 
pipe organs, therefore he it 

RE 30 LVF.D; That the Federal Trade Commission is- 
sue and aervi upon ;.he said; 'Aeolian Company its complaint 
.jtatinr itr charges in i ha t respect in suhsta tially the 
form hereunto annexed , and be it further 

RESOLVED: That notice he riven to ti e said 
Aeolian Company, as re auired by law, that the c . r- es in 
annd.< complaint ".’ill be heard by the Commission at its 
office in the Federal Trade Commission Buildinf, 15th 
k Z streets, N. , in the City of Wash inf- ton* on the 
■zlK day of R* ^7^ A. B. , 1919, at '10:30 o'clock in 
the forenoon of surfd day or as soon thereafter as it may- 
be reached. 

Adopted by the Commission. 


•:ccrc tary. 




11 %' Cy 


August 3, 1920 


KSHOiRAfiDDH ifOB DOCKS! 5SCTI0H 
CHIEF CJUUSEL 
CHIEF EXiliETSR 
BOARD 0? aBTIEiV 


Ehe following action with reference to doc ice t cases 

was taken by the Canmlsalon today: 

Docket Ho. 268 - ?. T. C. Aeolian. Company 
Attorney Clark heard. Case oonmitted to the custody of Hr. 
Pollard to be called up at a meeting velian Hr. Hurdook is present. 

By direetion of the Conmission. 


J. P. Yoder 
Secretary 




august 11, 12^0 


Rwnioranduw for -ockat Section 
Chief Conns al 
Chief Examine r 
Board ;>f Review 

She following action with reference to doe.. it oases was 
taken aj the Com,, lesion today : 

Docket ::o. 268 - F. ?■ C. vs, Aeolian Company 
Case presented by j. Pollard and left i.n the custody of the 
hecretaiy to be later oouaidered. 

By direction of she Cotmtiseioa, 


J.P. Yoder 
Secretary 



i- C- s 7 ' c_ 


MSM03ABDTU F03 THE OOIOUSSIOK 


Docket 266 - Aeolian Conpagy 

In conqili&noe with instructions of the Commission 
contained in the Secretary’s memorandum of the 26th instant, 

I respectfully 3iibmit herewith stipulation , proposed findings 
of fact, and proposed order to cease and desist in the above 
entitled doclfflt. 



October 29, 19:10. 




MBC/EMJ? 10-29-20. 

M3M0RAHDUU FOR THE ACTIMG CHIKF COUHSKL. 

Dooket So. 266. 

The Aeolian (Jo. 

I am transmitting herewith the formal and inform- 
al dockets in the above case, together with (1) agreed 
statement of faots signed by reaponde.it 1 e attorney, 
whloh is to be signed by yourself as acting uhief Counsel 
(perhaps the date should be ohanged.); (2) proposed Report 
and Findings, whloh are the same as those previously sub- 
mitted to the Commission, with the exception that 1 have 
added on page 2, paragraph Four, line 6, the words ”pur- 
cnased by them from respondent" in order to bring out 
clearly the fact that the goods in question were actually 
sold to the dealers by respondent (you will note that in 
the last line of Paragraph Three also ooaur the words 
"and sold by respondent".); (2) a proposed Order to Cease 
and Desist revised in aooordanoe with the Commission r s 
Instructions. This revision has cone is ted in omitting the 
former paragraph (2), whloh read: 

"Refueing to sell its said products or any of 
them to dealers beoauee of the failure or refusal of 
suoh dealers to enter into any euoh contracts or 
agreements. * 

These ohangeB, 1 believe, fully meet your own 
point as to the jrindinga, as well as the Commission's ruling 
as to the order, so that the findings and Order as now 


2 




transmitted are ready to be submitted to the commission 
after you hare Bigned the agreed statement of facts. 


Kaspaotfuily submitted. 


.larskall JS. Oiarka, 
Attorney in u harp a. 


Bated Oot. 29, 1920. 


I 


October 2G, 1920 


MEHOMDIM AOI. THE ACTING CHI A I 1 COUNSEL: 


In the matter of the attached Locket No. 

268, P.T.C. vs. The Aeolian Company, the Commission 
today rescinded its order of September 11th, dis- 
missing its complaint, and approved and entered 
its finding of facts, conclusion and order to cease 
and desist after revisions. The findings and order 
are now transmitted for incorporation of the re- 
visions and returned to the Office of the secretary 
for service. 

By direction of the Commission. 


Secretary 



October 19, 1920 


•> 


Memorandum for Acting Chief Counsel: 

■ 

Upon consideration of your memo- 
randum ox o c tober 16th, suggesting the 
possibility of error in the dismissal 
of the attached Socket Ho. 268, F.T.C. 

▼s . i’he Aeolian Company, you are request- 
ed to appear with Attorney M; B. Clark 
before the Commission at 10:30 a.m., 
October 26, 1920. 

By direction of the Commission. 


Secretary . 
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MHOBABDtM FOR THE COUHISSIOH 


Dociret 266 - Tiie Aeolian Gor.ii: any 


In compliance with instruct ions from the 
Gonmiesion, through the Secretary, there is submit ted 
herewith a form of order dismissing the complaint in the 
above case* 


I take the liberty of inviting the attention 
of the Commission to the fact that the reap on dent in this 
case v/as willing to stipulate the facts and consent to the 
entry of an order to cease and desist from (1) maintaining 
resale prices on its player pianos, phonographs and phonograph 
reeo ds, and from refusing to sell these articles to dealers 
who failed to maintain resale prices, and (2) entering into 
contracts with dealers under the terms of which they are re- 
quired to advertise the respondent's phonographs and records 
as such dealers' "unqualified leader of any and all goods of 
the phonograph type". 

As the respondent was willing to stipulate toe 
facts and submit to an older on these points, it occurs to me 
that ther* - . might possibly have been an error in transmitting 
the Cormission's order which directs the dismissal of the 
coaplaint in its entirety. 



Ootober 15, 1920 




MBC - o - -10/7 / 20 


1 


She Aeolian 

MEMORANDUM for ACTING- Chief Counsel: "Company ™ 

Pocks t . 

In accordance vA-t h- yaw that rue t Ion a^I have / 

prepared and submit ire with ORDSft' for DISMISSAL 
and DISCONT BfUAHCE of the above proceeding. 



At tor ib y and Examine r . 










y^te -ber 11 , 19" , 


Memorandum for Chief Counsel: 

The Commission today diamiEsed its comply int 
in the matter of the attached Dochet Ho. £68, 

!.0. ve. Aeolian Company, and referred the 
record to the Chief Counsel with instructions 
to prepare and submit an Order of Dismiseel. 

By direction of the ComaisEion, 


Heoreta. y . 








August 3, 1920. 


MEMOhAHDUll m COMMISSIONS!’. POLLED 

§ 

The attached docket Ho. 268, P.T.C* vs. Aeolian Co. 
is committed to your custody by the Commission, with the 
request that same be called up before the Commission at 
a time when llr. Uurdock is present. 

By direction of the Commission, 


Secretary. 





July 30th, 1920 


MEUffiAFDOU FOa THE CQKMIS9I0N: 


I am sanding you herewith memorandum from 
Attorney M. B. Clarke in rei Dooket ITo. 268. 

1 am In acoordance with the raoonreendation 
of Mr. Clarke in this matter and hope that the Commission 
may Bee its way clear to dispose of this matter as recom- 
mended, at an early date. 


Hespeot fully. 



!hief Counsel. 


July 10, 1920 


Memorandum for the Chief Counsel: 


jar Ho. 268 - THBABOiUU COMPAlfY 


I take the occasion of the receipt of the annexed 
letter, dated July 6, 1920, from Ur. George D. heattys of 
Sew York, Attorney for the Aeolian Company , to call your 
attention to the fact that this me tter seems to have eone 
astray. Ur. 0. 3. Johnson tells me that the papers are 
not with the Commission and that he has no record as to any 
disposition made of the matter hy the Commission. 

The facts in regard to the submission of the case 
to the Commission are as follows: 

On Ji oruaxy 5, 1920, I turned over to you for sub- 
mission to the Commission, the ori inal docket and other 
papers in the case, together with an agreed statement of 
facts, signed by respondent's counsel, proposed findings 
of fact anc proposed order to cease unc desist. 

^ccom unying those papers, I submitted a memoran- 
dum, dated February 5, 1920, stating all the facts wi^ 
regard to the status of the case ana apprising you that 
respondent's counsel had expressed a willingness to have 
an order issue against respondent as to certain of the 
charges contained in the complaint, but asking that the 
charge of refusing to sell or mn-rolls except to owners 
of Aeolian organs be dismissed. 

In my memorandum I reviewed the facts in the 
case and recommended that this course be "nr sued , • nd 
submitted findings an:: ore. or an above stated, to this ef- 
fect . 


Thereafter you submitted the matter to the Com- 
mission and later on I a ‘tended before the Commission, when 
you were present, and the case was discussed, but went over, 
on motion of the Chairman, for further consideration by the 
full Coi mission. This occurred sometime in the Month of 
March, 1 believe. -ince then, no further action seems to 



K 
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have bean taken and the papers, as stated above, s 
to have gone astray . 

The annexed letter from . r. ^e&t ,. e requesta th- t 
Some action be taken in this caxe, an.' I,' therefore, take 
this opportunity of calling it again to your attention. 

I am still under the belief that the t reposed order, as 
submit ted by me, is the best that could be obtained by a 
trial of the issues anti that the charge &a to the refusal 
to sail the organ-rolls to oumere of 5a ty organs, should 
be dismissed as being under the circumstances disclosed, 
neither a violation of -* G otion 3 of the Clayton Aot, nor 
Section E of the Federal i’r&de Commission Act. 

2a sp e otfully subnitt ed , 



Attorney and Examiner. 




-u r." tit J 

2-o-ao ' 



MEUORAtlLl’jl ?OH THE CHIEr' COCliSHL. 
IiOCEET UO. 866 
THE A13LIA1, CO,.E?AhY . 


This iB the case concerning which I 
spoke to you a week ago, in which kr. George 1/. 
Beattys, of kew York GIty, Counsel for the res- 
pondent made a proposition to me that the respond- 
ent would he willing to have an Order entered 
against respondent as to two of the chargee in 
the complaint, if the third onarge could he dis- 
missed . 


On your stating that you thought such 
an arrangement might he effectuated, provided the 
facte warranted it, I went over all the evidence of 
the ease again and having convinced myself that the 
Order suggested by ..*r. Beattys covers all that we 
could reasonably expect to establieh on the evi- 
dence disclosed by the investigation, 1 prepared an 
Agreed Statement of l p ac ts covering the two charges 
consented to by respondent’s cc meel and forwarded 
eame to him> 


This Apreed Statement of J*‘aets has now 
been signet' by iir. Beattys and ie submitted herewith 
for your consideration and signature, i also sub- 
mit oroposed bindings, which follow the language 
of the Agreed statement of f’aets ; also an order to 
Cease and Besist, covering the practices which res- 
pondent acknowledges it has indulged in as follows: 

I# Hequiriiig purchasers of its phono- 
graphs, etc., enter into contracts to resell at 
priced fired by respondent. 

2. He fusing to sell to dealers who 
" r ill not enter into such contracts. 

3. Issuing rules or directions requir- 
ing dealers to adhere to resale prices, and 

4. Entering into contracts with dealers 
by which the latter a. ree to treat respondent's 
phonographs as "unqualified leader of any and all 
goods of the ehonograoh tyne" . 


f 
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The Order further or o tides that the 
third charge be dismissed v. 1 i thou t orejucice. 

In order that there may be no misunder- 
standing between counsel iy this matter I should 
liice authority, if permissible , to send him a cony 
of the proposed Order before the same is issued. 

This wiil obviate any question arising hereafter 
as to whether the form of the Order complies with 
the understanding of counsel in the matter. 

The charge which it is proposed to dis- 
miss is contained in Paragraph /our of the complaint 
and is briefly that respondent refuses to sell its 
Aeolian pipe organ music rolls except to purchasers 
of pipe organs manufactured by it. I have thoroughly 
investigated this practice and have come to the con- 
clusion that the equities of the case are entirely 
with resoonclent. There is only one other oipe organ 
on which these music rolls could be used in any event 
and that is manufactured by the iistey Company. The 
jiptey Company, by altering its organs and copying 
the names used by respondent on the various stops 
of its organa, and imitating other exclusive features 
of the Aeolian organs, has brought it about that the 
music rolls manufactured by respondent can be used 
on the iSBtey organ but not with the best results. 

Mow, these music rolls are not manufactured by res- 
pondent for profit. In fact the cost is so large that 
it would be impossible to market them if the full 
value was charged. They are not advertised by res- 
pondent nor eold through dealers. They are, however, 
supplied to purchasers of respondent ' a oipe organs 
(some of which cost many thousands of dollars) as an 
added inducement for having such organs installed in 
their residences, i find that it has been held by 
the Supreme Court in a case cited by respondent in 
£09 U. 3., page 16, that these music rolls are in 
reality a cart of the organe to which they are to he 
attached . 


On the whole case I am thoroughly 
satisfied that this Order as urooosed will work 
substantial Justice in this case and that noth- 
ing additional would be gained by a trial of the 
issues . 


Re spec t fully p ubm itted , 





Attorney and Examiner. 


February b , 1920 





Form of Order of Dismissal, was submitted by the Chief Counsel pursuant 
to the Comission’s action of September 11, 1920, in dismissing its complaint, 
together with memorandum of October loth from the Acting Chief Counsel suggest- 
ing the possibility of error in dismissing the case in view of the respondent's 
willingness to stipulate the facts and consent to an Order to Cease and Desist 
from certain practices. It was directed that Acting Chief Counsel Busick 
and Attorney 11 . 3. Clark appear before the Conmission at 10.30 a.m. , Tuesday, 
October 26th, for consideration of the case. 


<26 8-' G- 


November 10, 1920. 


Memorandum for Docket Sections 
(Eactract from Minutes. ) 


The following action with reference to doaket cases was taken by 
the Commission to-dayi 


Socket So. 268, F.T. C. vs. The Aeolian Company- 
Findings and Order entered in this case on October 2oth with the 
direction that certain revisions then made be incorporated. In 
minor andum of October 29th, the Findings, etc., as revised were 
submitted and found Jo be in keeping with the Commission's 
instructions, and were referred to the Pocket Section for service. 


By direction of the Commission. 


J. P. loder, 
Secretary. 


(signed) 



SP* 047 
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SEARS, ROEBUCK AND CO 





April 26, 1920. 


Federal Trade Commission, 

Washington, D. C, 

Attention of Claude R. Porter, Chief Counsel. 

Gentlemen: 

Referring to your dockets Nos. 368 and 369, 
file No. JWN-WEF Federal Trade Commission vs. 

the Aeolian Company and Federal Trade Commission vs. 

The American Graphophone Company, et. al. 

Have any rulings or decisions been entered 
in these cases? If so, we would appreciate a co-iy of 
same. 

These cases have been pending since last May. 

Kindly address your reply for the attention 
of the writer. 

Thanking you for this courtesy, we are 
Yours truly, 

SEARS, ROEBUCK AND 



Per 
C 




May 1, 1020 


Mr, H. J. Robinson, 

% Searo, F.oebuok £. Company, 

Bear Sir: 


I am in receipt of your letter of April 2Gth in- 
quiring whether any ruliny or decision has been made in the 
caret- now pendin'’ :-e-*ara the ComniPpion ape in at the Aeolinn 
Company and American Graphophone Company et ul. 

As thi= principal chary e in bu-.b of th* cores 
mentioned ia rear In price m — - 

r r * systematic refusals to Bell to any dealers flailing 
to maintain specified rrlceB, these cases, a wo 11 an o thers 
InTolvi- i question, have been held in ' e yanee 

f ondinr the decision by the circuit court of apj ^ala in the 
eoonc! Circuit ( V, mv v ork lit-] of the caaca of rcder^l Imde 
Commission v. Beaoh-Mut Packing Co* In the latter case tn 
order was entered by the ComialeBlon requiring: the respondent 
to oeano end desist, from this nraotice; and thereafter the 
respondent petitioned the circuit court of appeals for 
review of the order. On K-t. to, il Vk . ft or ?■■ rt 
handed down its decision reversing the Commission ‘s order, 
on the authority of the decision of tb< United :t-' tea supreme 
Court in the owr»o of U. v. Col;- • te and Co. ( ?.£(.- .. 300). 

I enclose herewi th n copy of thin heach-h at dr. c.is 'on. It 
is the intention of tho Oorri salon to aj ply for t mrU-w if 
tVs decision by the U, :>. 3uprama C-.urt, An lony up this 
decision stands unroversed, however, it iu not the intention 
of the Corel ="7 Ion to rr vn :t. *r c* •- --.u -i . which the carpi pints 
are bared on similar facts. If the Commission succeeds in 
havinp the circuit court of appeal! decision in the Beesb- 
hut oaso reversed, than all of these oases, inoludl nf the two 



mentioned by you., will be proceeded with forthwith 




’Eraetinjr th«t this answers your inquiry, I am 

Rear- ao t fully, 

PHDKRAL ?RA3)B COM 13 r ION. 


Ci'-. ud'- . :-o • or, 
C'nief Counsel . 


nclofmrefl. 



SF2047 



SEARS, ROEBUCK AND CO. 




SEATTLE, WASH. 


£ ' ^ Vi * 


June 16, 1919. 






kM-'A 


Federal Trade Commission, 
Washington, D. C. 


«EOt 


M * 


21 ^9 


Gentlemen: 


DOCKET DWfolO. N 


Referring to the citatTons of the 
Columbia Graphaphone Company and the Aeolian- 
Vocallon Company on the charge of attempting 
to force dealers to maintain standard, fixed 
re-sale prices on their machines and records and 
of refusing to sell to dealers who insist on 
reselling to the .niblic at their own prices. 


These companies were cited to make 
an answer before you May 37th and 36th, respect- 
ively. 


Will you kindly send us a copy of your 
decision or findings In this case? 


Please address for the attention of the 


writer. 


Thanking you in advance for this courtesy. 


we are 


Tours very truly, 


SEARS, ROEBUCK AITD COMPART 




6-24-19 


June 24th, 1919. 

Hr. h. J* iiobinson, 
oe&rs, noeuuOA and oompany, 

Seattle, Wash. 

BWO* 3ir : mta&L BC, 266. 

io \ a , letter of the 16th instant, tudemg Inquiry as 
to the Coani.Hsiun ' e formal complaints against The Aeoliaa 
Ooaipar. ) end the American Graphophcr.t; tompany, et al 

(.Docket £69), has been receiveu. 

in reply, you are ad? feed that, although answers have 

been filed by the respondents in Doth of thae« aches, thereby 
putting them &t issue, hearings were not held on the return 
o t tt s (May £6th end. 27thi because of tfcr rre.it number of pend- 
ing oases ut i the COEniission' s aocket* furthermore, the Comnission 

as yet has arrive 1 at no final decisions. 

1 am enclosing herewith copies of the complaints In 
question for your information* 

Very truly yours, 

FEIEHA1 THAIE OOUMSSJ OE. 

« 


Edward 1. Smith. 
Acting Chief Counsel 
for the 
Commies Ion* 

Ena* 




September 19, 1919 


Federal Trade Comm is a Ion, 

Waahington, D. C. 

Gentlemen : 

. 

Referring to your dooketa Nos. 3( 
and 369. file No, JTCTtEHS 6-34-19. Federal 


Trade Commission ve. The Aeolian Company and 
Federal Trade Commission vs. The American 


Graphophone Company, et. al. 

Kindly send us oopies of any rulings 
or deoisions which have been entered in these 


courtesy, we are 


Tours very truly 


SEARS, ROEBUCK AND COMPANY 


Kindly address for the attention 


of the writer 


MJR/C 



September 25, 1919 


Sears, Roebuck find Oomoan ( y, 

Seattle, Wash. 

Gentlemen: FORMAL d0& ATTniTlQR OF II. J. RCBIRSOH 

'leplyinp to your favor of the 19tL Inst., you are advised 
tnat the Commission has Issued no orders to irtMT and desist 
1m connection with Its fflWHl complaint against Zhe Aeolian 
Company nnd The oh on hone Company, at al. 

Very truly yours. 


Claude R. Porter, 
Chief Counsel 
for tne 

Federal Trade Commission* 




Federal Trade Commission, 

Washington, D, C, 

Attention of Claude R. Porte i , , ; crfiie^ " Coun* el 
Gentlemen: \ mCKf I Q MSMN | 

Referring to your lockets Rea. £38 
and 36S, file !To. JWH-WFF - j Federal 


Trade Cor-raisslon vs. The Aeolian Company and 


Federal Trade Commie 3 ion 73. The Ao.arican 


Graphophone Company, et. al, 

Eindly send us copies of any ruling* 
or decisions which have been entered in these 


These cases hare been pending since 


last May 


courtesy, we are 


Your 3 truly 


stars, Rcrr-jc;; are corpary 


Pis ne address your reply for the 
attention of the writer. 


Jnrraaiy 17, 


1920, 


# 


Soar:;, foehuac c id Co. , 

Seattle, :u 


Attoqtlon o.f.Mr. '•» J*. 




Dear Slrj 

luewerlnc yr.ir- favor of January 10 T 1120. 
relative to our ~Ochota 26 o nau y I io,, v: • g^ft 
ti. t the Comal onion has not nn ,vi • d Its f Ucl 

rul l iv* in either of ttoeo cases* 


rtaapectfally. 


Chief Counsel* 


>Lz- 

SF1047 i, ■' 

SEARS, ROEBUCK AND CO. 

SEATTLE, WASH. 

May 18, 1930* 

Federal Trade Commission, 

Washington, D. C. 

Attention of Claude R. Porter, Chief Counsel . 
Gentlemen: 

We thank you for your courtesy in 
advising us regarding the oases now pending 
against the Aeolian Company and American 
Graphophone Company, et al. 

If the Commission succeeds in having 
the Circuit Court of Appeals' decision in the 
Beech-Nut Packing Company case reversed, we 
would he pleased to have you place our request 
on file eo that we may reoeive a copy of the 
final decision in the cases above mentioned. 
Yours truly, 

SEARS, ROEBUCK AND COMPANY 

jL. 



C 



The: Music Dealer's Weekly Newspaper 


Jounde 


MUSIC TRADE 


PUBLISHERS 

Fox's Music Trade Directory of the u. s 


,/e ./a all "be Eraoh obliged, to yon 
l -Bfil ■nsr, •~ 1 ' er ^licst possible? 

. , a eojy o.<. the or Ler o oe&ao 
aorvo.l u o: A iolieii Cc - 

a\T York Ci :y f Uo. 268 of your re*- 




WKiwtJh 12-2 1-2U 

r 






























Mr. Chari sb Klauber, 
o/o Music ‘Trade Indicator. 
£6 Bast jaotson Bird.. 
Chicago, Hi. 


Dear air* 

' t 


FORMAL DO. 268. 


In response to your request of the 18th instant, there 
is enclosed herewith a oo: y of tna Gomi desion’s report ;«nd 

ft 

findings, and order to cease and desist In Docket No. 266, 

i 

its ccr.pl aint against The Aeolian cormany. 

Very truly your a, 

Jp. < * r - V« , e * % t e p ■ * f 

norm m>js commission. 



December 21, 1920. 











Enclosure. 


Aarien F. Bus 1 ok, 
Acting OMef Counsel. 













i'ile 26Q-A-1 


Docket Ho. 268 


FliDiilUL T8Ai& COI^IiiJXOi: 


vs. 


•;'i. a^o j i ,:. _ .. v 




&eo. D. Beattys 

Attorney for respondent 


Correspondence, interviews, iitc. 


FEDERAL TRADE OffSIMTSSP i 
I 'i 'JIM No. 3:1.- "i M 13 - ] 


DECLASSIFIED 

Authority S+c\+e LrTt^r 
i-H - 72 


J 


CABLE ADDRESS: P I /AN OLAS NEW YORK. 


CODES USED : 


LIEBERS, A.B.C.,BR 0 : 




BROOKLYN l TLAtbush ave 
BRONX 3S7 EAST !4-&n ST 
NEWARK S25BROAO ST 
ST. LOUIS I 0 O T OLIVE ST. 


The Aeolian (Company 

AEOLIAN IIUYI.,1. 


CINCINNATI 2 s west fourth st. 
INDIANAPOLIS 2 37 NO. PENNSYLVANIA ST. 
DAYTON ii4 north main st. 
ROCHESTER Li! east avenue. 


Federal Trade Commie 
Yashington, D. C. 


2 f» WEST 42 v : u 9 TREE 


m 


SjKWYoilK, li T 5, 


la ion,. 


JT7JI -- Formal 268 


LONDON 135 NEW BOND ST, 

PARIS 32 AVENUE DE LOPERA. 

MELBOURNE 252 collins st. 

SYDNEY 3S4- GEORGE ST. 
MADRID ;4 avenida del conok 

OF PENA LV E R 


1919. 


Gentlemen; - 


Your complaint against The Aeolian Company stem re- 
ferred to this department and has been received by me on my return 
from a trip out of the City. 

Under your ziules of practice, X not ice that an 
answer must be filed within thirty days from the service of the) 
complaint. Your letter accompany in t the complaint was dated 
April 9th but the papers themselves were received by The Aeolian 
Company on April 14th last, and I notice that this corresponds wit: 
the postmark also on the envelope. Therefore, I am assuming that 
The Aeolian Company has thirty days from April 14th in it ich to 
prepare and file its answer. 

Yours very truly. 


THY AS01IAII COliPiU; Y, 

I ^ 



Legal Department • 



GDB; LI 


EtS-IIi 5-7-1 J 


n 


i-v.7 7, 1919. 


George D. Beatty a, in,., 

Aogal ixjyart :- it, ooli n Cormv.tv, 

29 e ’ t ■ ---rr t *Ur<iet, 

Ii'off Yo ric Ity. 

Da.r’t? i fiee. 

Dear hir: 


«&Sud 

.vio 

WAY 7 1919 

DOCKET DIVISION . 


In reply to yours in to 4 the 5th Inst* inquiring ae to 
tlv t*rv ll-r"' f- - n f l l in.* 7 t-v» •n-'W'-r >• .* the -i -odent 
In the above oafclo ^d pro me line, you are advise! that yoi. are 
right lr asB.iiiing titft the respondent las thirty dny from April 
14, 1919 within which t-o file its answer* 

tours very truly. 


Anting Chief Counsel 
for the 

?oior-jl Trade Commlaalon. 


GEORGE D. BEATTYS 

COUNSELOR AT LAW 
111 BROADWAY 
N EW YORK 
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Federal Trade Commission, 
’.Washington, D. C. 


D 

21 toy 15, 1919. 

j iV'-0| 

MAY 14 1919 


; r . :&■*»*! 


DOCKET DIVISION 


EJentlemen:- 

Attention of Secretary 

I enclose herewith the answer to the complaint issued 
by your Commission. I assume that though you have made the re- 
turn date Llay 26th, it will not be necessary for counsel to ap- 
pear on that day unless he so desires, hut that the answer will 
he filed and the case take its regular course. 

I assume also that we will he notified of the taking 
of any testimony. 

liny I suggest that it might he wise to have a confer- 
ence of counsel to agree on a statement of fact, as it is probable 
that certain facts at least can be agreed upon and possibly quite 
a complete statement covering the facts in issue. 


Yours ve^y truly, 




MBC-Jtl 5/15/1 J 


c \ 

May 15, 1919. \^/ 


iir. George D. Beattys, 

111 Broadway. 

Hew York City. 

DOCKJBT £68 - TiiK AEOLIA- COkfAhY 


I ear Sir: 

Your favor of the 15th instant enclos- 
ing respondent's answer to complaint In the above 
entitled proceed inr was duly received, and the answer 
filed with the Co: .mission . Your assumption that it 
will not be necessary for counsel to aopear on the 
return day and that you will be notified of the date 
for taking of testimony ht-roin 1. correct. 

I note your sugnestion that a confer enoe 
of counsel be had in this case with a view to agree- 
ing on a statement of facts, and the attorneys in 
charge oi thiB cane will be glad to have such a 
conference with you at any time that may suit your 
convenience. Please notify me a few days in advance 
of the date on ic it -."ill he convenient for you 
to come to Washington and confer with us on the facts 
of this case. Mr. Marshall B. Clarke, with whom 
I believe you are aorruainted, has charge of the 
matter. 


Ycuru very truly. 


Aotine Chief Counsel 
for the 

federal Trade Commission. 



iijCiHJK 7-L7-LU. 


JttLy 17, L9L9. 


Mr. George I), Jeattye, 

Hi Broadway, 

How York City. 

Dcokat £58 
The Aeoliun Coinpany . 

Dear’ 8ir : 

3ef erring again to your Letter of Lay 13th referring 
to the above proceeding, I desire to suggest that, if 
poBBibie, this case be disposed of upon an agreed statement 
of facts, such ats wa^, referred to in your letter, 

At i’no conference had Jit;, you in Hew ior; Last month 
by Ur. CLarke, the attorney in charge of thie matter, you 
outlined to hi ! the aaLieat facts of th« oase, but it 1 b 
desired to have these in tne form of a written statement 
from which a stipulation eaa be prepared, 

I in, therefore, writing to auk if you will prepare and 
.ubLilc to tae Co., ission . stu le. e t she. i • ; rf . c de t's 
method of distributing its product, both in the past and at 
the present time, giving particular attention to the question 
of price maintenance agreements and of respondent's practice 
as to refusing to sell deaLers who do not maintain rices. 

What is dtuireo in thi< state ar , . : ot c tiach an 

argument of the respondent's position or its intentions 
and purposes, as these matters are fuLiy set forth i r your 
answer; but a statement showing through just what a lass of 
deaLers the respondent's goods are distributed, the arrange- 
ments made with them as to resale prices, and of steps taken 
by respondent to see that she:;e arrangements are curried out. 

We BnouLd aLso Li>.e to have oopies of any correspondence between 
the respondent and she dealers referring to thiu {ueetion 
ol reuhie prices, both before and after the UBe of agreements 
was discontinued. 

we should also like to have a concise statement of the 
same oharaoter showing toe extent to which the respondent has 
oarriec out its praetioe of refusing to uelL usic roLLs 
exoept to purchasers of its owe organs. 



2 



r> 


It Is u.c.ua L in snob oases .or an examiner of the Commis 
Sion to examine the fiLes of the respondent with a vie,? to 
obtaining the neoeasary data for preparation for triaL or 
»o be emoodied in a statement of the facte, but it la 
assumed in the present case that such an examination wilL 
not oe necessary, and that aLL of tne essential facts wiLl 
be voluntarily furnished by the respondeat. 

After such a statement has been furnished by you, the 
facts will be embodied in a propose., u tipula lion, which will 
oe suoii.it ted to you in due course . o £j -nature , 

i'rusting that -his procedure met ts with your approval, 

I remain, 

Yours truly. 


CLaude r 7 Sorter, 

Cni< f CounseL for the Federal 
Trad- cor i ;in ion . 




GEORGE D. BEATTYS 

COUNSELOR AT LAW 
111 BROADWAY 
N EW VORK 

July 21, 

Claude i\. Porter, 3sq., 

Chief Counsel for the Federal Trade Commission, 

Washington, D. G. 

Dear 3ir:- 

Docket £08 - The Aeolian Company . 

Your letter of the 17th Inst, received, tost 
July 18th, while X v/aa at The Aeolian Company, I dictated a letter to 
Lir. Smith, vhioh letter you will find enclosed. On returning to my 
downtown offiae late in the afternoon, I received your letter as I 
was leaving the City, to which I have just returned this morning, in 
viev; of this situation, I decided to forward to you this letter which 
I had intended to send today to lir. Smith. This letter oontains a 
proposition which I would he pleased to have you consider and advise 
me as to your views in referenoe to it. 

I will await your reply "before sending any statement as re- 
quested in your letter of the 17th, 

I may state, however, in reply to this letter that there are 
various piano concerns in different cities in the United States 'which 
handle The Aeolian Company's piano product exclusively. With one or 
two exceptions there are no written agreements with them, though they 
are generally known by the term "agents". The Aeolian Company sells 
its product directly to them and they resell the goods and for many 
years did so in accordance with the one- price policy referred to in 
our answer filed with your Commission. There was never any pressure put 
upon these agents to resell at these prices, even when The Aeolian Com- 
pany was maintaining this policy, because these dealers all seemed to 


1919. 



Friday morning. 





feel that It was in their own interest to sell them at a uniform 
price. There was never any occasion for The Aeolian Company to take 
any stepB to see that this one-price polioy was carried out* Since 
the change in this policy, though the agents are perfectly free to 
sell the goods at any price they see fit, as far as we are aware, 
there has "been no agent that made any reduction in the resale price. 
There has "been no correspondence between the Company and these dealers 
referring to this question of resale prices where this issue was 
raised, either before or after the ohange of this polioy* 

In reference to the phonographs, the distribution is somewhat 
different as The Aeolian Company has many more muslo houses scattered 
throughout the country handling its phonographs, and there are written 
contrasts between most, if not all, of these o )no erns and The Aeolian 
Company. This form of contract, you will recall, did contain a prU-- a 
maintenance clause but, as cur answer alleged, this was eliminated 
fro_ the contract after the decision of the United states supreme 
Court and prior to any inquiry by your Commission. Since the elim- 
ination of this clause from the contraot, though these dealers have 
been perfectly free to sell the phonographs at any prioe they saw fit, 
X think the cases where any substantial reduction in the resale price 
has been made are very few. I am sure there has been no correspond- 
ence in reference to this matter between The Aeolian Company and any 
dealer in the way of any attempt on the part of The Aeolian Company 
to prevent such action, and X am sure there has been no pressure of 
any kind used by The Aeolian Company in this respect against any of 
the dealers. 

In reference to the other part of your letter referring to 
the refusal to sell pipe organ music -rolls except to purchasers of its 
own, organs, I would state that I now reoolleot only one other instance 


other than the one used as the basis for the investigation by your 
Commission referred to in the answer filed with you. I have a more 
or less indistinct recollection of instance of this hind brought 
to my at t e nt a o n s e ve r a i y ears ago by t he p i p e 0 r ga n D e par t me n t i n 
which some person claimed that The Aeolian Clomp any had no right to 
refuse to sell its pipe organ rolls to anyone who ordered them, and 
I reoall at that time of advising the Department that they had a 
right to select its own customers rad sell to whom they saw fit. 


As X reoollect it, the incident ended there and nothing further was 

• . 'fit. 2he e .t , her r , o vh ic ■/ - Ae - 1 i mpi . 

"has carried out its praotioe of refusing to sell musio-rolla except 
to purchasers of its own organs", as referred to in your letter, is 

exceedingly limited and has been confined to merely two or three 

^ * 

instances. 











As I reoollect from my interview with Hr. Ulark, he stated that 
no action could be taken by the Commission without having as its basis 
some agreed state of faots f and if you prefer I could prepare some 
proposed statement of faota and submit to to you for your consideration, 
based upon the facta set out in our answer. It seems to me, hair ever, 
that it would be best to await your consideration of ‘he oontouts of 
my letter to lie. Smith because if you should decide to dismiss the 
claim In reference to the pipe organ rolls, the statement of facts 
could be much simplified. 


Very t&uly yours. 


: 


T- 

i 

GEORGE D. BEATTYS 

COUNSELOR AT LAW 
III BROADWAY 
NEW YORK 

July si, 

Edward L- Smith, Esq., 

Acting Chief Counsel for the 
Federal Trade Commission, 

Washington, D. C. 

Dear Sir;- 

DOoket £68 - The Aeolian Company . 

A short time ago I had the opportunity, when Mr. Marshall 
B. Clarke was in Hew York City, of discussing wit]; him the subject 
matter of your proceeding against The Aeolian company. I tried to 
present as clearly and fully as I could the facts in reference to 
these claims and our position in the matter. 

After giving further consideration to the subject, it has 
occurred to me that I would write you, making the suggestion that 
we consent to what appropriate action the Commission might see fit 
to take in referenoe to the first two counts embodied in paragraphs 
Two and Three, and then request the Commission to dismiss the pro- 
ceeding in referenoe to the matter embodied in paragraph Four; that 

1. In view of the fact that v:e had eliminated all price fixing 
clauses from our contracts and had actually cancelled all arrange- 
ments with agents Involving any price maintenance feature (which we 
did prior to any objection on the part of the Commission), we would 
have no objection to the issuance of an injunction by the Commission 
covering this matter, though, of course, the injunction itself would 
have to be in the form under which we could not be said to have sur- 
rendered any of our legal rights under the recent authorities like 
United States vs. Colgate & Co ., and any others. 
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2. The provision of our phonograph contract which the Coord. salon 
objected to and ! vhioh is covered by Paragraph Three of the complaint 
was Inserted in the contract by The Aeolian Company and made use of 
for a special purpose stated at length by us in paragraph Third of 

the answer filed by us. ',Ve would naturally like to preserve this 
clause for the purpose for which we use it, but if objectionable to 
the Commission we would be willing to eliminate it from oux contracts 
though we would like to have the right to at least provide that our 
•goods should have at least aQual representation. 

In view of the fact that we have already changed our form 

I 

of contract with all our dealers in order to eliminate the price main- 
tenanoe clause, it would be cults embarrassing for us, tail rather ob- 
jectionable as well as entail a creat deal of labor and trouble, to 
eliminate this clause from all existing contracts, and we would like 
the action of the Commission to provide simply for the elimination 
of this o la use from future contracts if it would be willing to make 
the injunction in this form. It caused a good deal of disturbance, 
discussion and correspondence in reference to changing our contracts 
In the matter referred to, and it would be exceedingly unfortunate for 
us to be obliged tcT" change the existing contracts again in this par- 
ticular or any other- 

•f 

3. In thus consenting to any aotion whioh the Commission might 
deem appropriate to take in connection with Paragraphs Two and Three, 
the consideration would be the dismissal of the cause of action in- 
volved in Paragraph Four of the complaint. This is a matter which, 
if there was any injunction issued in reference to it, might in the 
future effect us very seriously indeed, 7e have stated in the answer 


r 

. 

- 3 - 

filed, fully and at length, our reasons why no injunction should "be 
issued by the Commission in this matter, but that the claim be dis- 

* S.’ \* 

missed- S’ or the sake of bringing the matter to your at tention without 
entering into details, the grounds on whioh -,ve ask for this dismissal, 
among others stated in the answer, are the following: 

(1) The Clayton aot is not violated in either letter or spirit. 
Pipe organ muBic-rolls are not sold t6 either dealer or customer on 
any condition, agreement or understanding that the purchaser shall not 
use or deal in the goods of a competitor. 

As a matter of fact, these rolls are not sold to or by the 
dealers. All orders for rolls come to The Aeoli&n Company, in the great 
majority of oases directly from the customers, though occasionally 
through the dealers; Mid ell orders from whatever source are filled by 
The Aeolian Company and shipped by it direct to the customer. 

These rolls are sold by The Aeolian Company to the customer 
absolutely free of any and all conditions whatever, except that they 
are to be paid for by him. He is absolutely free to make any and all 
use of them he desires. 

Consider the allegations of paragraph pour of the complaint, 

namely: 

(a) "Respondent has refused to sell Aeolian pipe organ 
music-rolls x x x except to purchasers of pipe organs 
manufactured by it". 

This is true. In other words, it lawfully selects its own customers 
without, however, any trade restraint. It is certainly a for cry from 
the Clayton Act to claim that the result of this refusal to sell these 
rolls creates a condition where, to get the benefit of Aeolian rolls, a 
person has to buy an Aeolian pipe organ and that henoe this condition 
substantially lessens competition or tends to create a monopoly. Such 



6 o ona true t ion of the Act ia manifestly a greatly strained one. It is 
a narrow, artificial view of it. 

Furthermore, a trader can refuse to sell to a proposing buyer 
for any reason he sees fit and" the Clayton Act has not changed the law 
in this particular”. 

Sreat A. « P. lea Co. vs. Cream of wheat Co.. 

£SV~Fea. ( O.C.A. ) 46. 49 . 

In U. 5. va. Colgate Co . , the Supreme Court held that the 
Sherman Act, in the absence of any purpose to create or maintain a 
monopoly, "does not restrict the long recognized right of trader or 
manufacturer engaged in an entirely private business, freely to exer- 
oise his own independent discretion as to parties with whom he will 
deal. And, of course, he may announce in advance the a ircumstanaes 
under which he will refuse to sell". 

There would seem to be no substantial fundamental reason 
for claiming any different rule under the Clayton Act. Any such 
claim is purely technical. 

The motive for declining to Bell any customer is not the 

t 

test of legality. 

Bsra n vs. Coodvear Co.. £56 Fed. 8?0. 57g . 

(b) Respondent "has prohibited dealers who yell 
Aeolian instruments, parts and accessories, from 
selling such rolls to any one other than the pur- 
chaser of an Aeolian pipe organ for use on such 
organ, although it is possible and practicable to 
use such rolls on pipe organs other than those manu- 
factured and sold by respondent". 

The Commission has been misinformed in this respect. There 
is no instance of any such prohibition. Dealers do not sell or handle 
these rolls. Respondent may have refused to sell these rolls to a 
dealer .Just as it has refused to sell to a single proposing customer, 


and for the same reason, "but that is all. 

Furthermore, It is not "possible and practicable to use 
such rolls on pipe organs other than those manufactured and sold by 
respondent" . 

There la only one other pipe organ jaenufacturin? concern 
in the United States which makes a pipe organ capable of using re- 
spondent's pipe organ rolls. For this purpose it has copied re- 
spondent' a pipe organ structure and stop nomenclature to such an 
extent as to probably be guilty, under the authorities, of unfair 
trade. It is certainly not appropriate nor in the public interest 
for the Commission to recognize, encourage and aid such unfair 
methods of competition. 

The contention that respondent’s acts, hereinbefore re- 
ferred to, violated the Clayton Act, is certainly not free from 
doubt; and this being so, the doubt should be resolved in favor 
of respondent, under all the circumstances and conditions hereto- 
fore and hereafter mentioned. 

(2) For a competitor to copy respondent's organ structure and 
stop nomenclature used also on Aeolian pipe organ rolls for the mani- 
fest purpose of getting the benefit and taking unfair advantage of the 
time, skill and money employed in the oreation and maintenance of re- 
spondent's pipe organ music-roll library, is to appropriate, without 
cost to Itself, values created by respondent, and this is unfair com- 
petition under the decision of the Supreme Court in 

Internation al 1 ■./•■s in - i c e _vs As so o_ iatt jd Press , 

39 3 up „ It. Ite porter '53 ~( Oct . Semis IST . 

Under these circumstances, to enjoin respondent from refus- 
ing to sell its pipe organ music-rolls to customers of such a compatit- 
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or ia to affirmatively encourage and aid and perpetuate unfair competi- 
tion. 

To oreate and maintain this Library of pipe organ music- 
rolls has involved a large amount of time, skill and capital, rie- 
spondent's competitor is unwilling to make this investment and iuour 
the expense and loss. To issue any such restraining order, however, 
would oompel respondent to either maintain its pipe organ music 
Library for the benefit and unjust advantage of competitors, and at 
a loss to itself, or to discontinue its pipe organ music-roll business 
to the very serious damage of respondent in its business. 

(3) The right and the equities of the case are clearly 
with respondent and therefore any injunctive order against respondent 
cannot possibly be "to the interest of the public” . That vould be a 
contradiction in terms. 


(4) lithout regard to the question as to whether the facts 
of that particular case warranted, the Circuit Court of Appeals for 
the Second Circuit has held recently, in the case of Federal Trade 

rsrvmmission vs. Anderson Crata, that "unfair methods of competition 


between individuals are iO t contemplated by th Act 
x x x x . '.Ye think the unfair methods, though 
not restricted to such as violated the Anti-Trust 
Act, must be at least such t s are unfair to the pub- 
lic generally. It seems to us that Section 6 is in- 
tended to provide a method of preventing practices 
unfair to the general public, and very particularly 
such as, if not prevented, will grow so large as to 
lessen. coap< fcition ana create lionocolies in violation 
of the Anti-Trust Acts, x x x x ilo authority is 
given to any individual to present his grievances and 
the Commission is to interpose only in the interest 
of the public." 

jSven if there might be differences of opinion as to whether 


this principle thus announced, by the Court applies to the particular 
facta of this >ratz case, surely there can be no doubt that such a 
principle would apply to this Aeolian controversy. Suoh controversy 
is purely between two individual concerns and not the public generally. 
There is no general public seeking to purchase Aeolian pipe organ rolls. 
The only users are persons who own and use Aeolian pipe organs, except 
merely the few customers of a comparatively small competing pipe organ 
manufacturing concern referred to in the answer. 

For these and other reasons specifically set forth in the answer, 
it would not only be very unfair to respondent but will result in sub- 
stantial damage to it in many respects to force it to sell its pipe 
organ music-rolls indisor iminately as suggested. 

For these reasons it is respectfully urged that this proceeding 
instituted by the Commission be adjusted by iSBUin; the injunction of 
the Commission in respect to two of the claims and an order of dismissal 
in reference to this other pipe organ roll claim. 


four a very truly. 


January 31, LUlO 


George 3. uea tty t» , IGfcjq . . 

Lli .road.':,::, 

new fork City. 

Docket t’u. ;.6b .Aeolian Co . 

Dear Ur. 3eattye: 

Owing to She faot Shi t I have ooen engaged in the 
prei.arasion and - .riaL of a Large number of other pro- 
ceelingt, I have not heretofore considered the proposi 
Sion contained in your Lester of July ii, Last, with 
regard to the disposition of the above proceeding. 
keoentLy , however, I tc our Chief Course L in 

regard to the matt' id ne seemed inclined to beLleve 
that She matter might be a: ed of in the way you 

suggest, it u not, how* vor, oeen toe practice of 
the Coumitsion issue orders buseu simt Ly on the 
consent of the respondent or its attorney. The 
Federal Trad* Comuieeion Act provider for the filing 
by She CommiBaiun of its F.epjprt, containing its Find- 
Inge aa to the hue 5s -arm uoncLaalcm., un d or this 
Report the finaL Order to cease and DeBiot is entered. 

Is a basis for such a Report, I have prepured 
and send you herewith two copies of a proposed Agreed 
Statement cf .acts, to oe signed by yourself and the 
Chief Ocu 1 •: L for she Commission. in era;. i nr thi£ 
statement I have not thought it necessary, under the 
circus, stances, to go into the facte of the case at 
any great Length, but nave endeavored tc set forth 
uriei 1;. the per dnen mutter*, relating to tne v irious 
provident in re; c-r.d< h. cr tracts. 

:j idea U that cn receipt a 1 ' 1 a f i l fop of each 
u Etatemeat of Fac ^naings in substantially the 
same form can then oe drawn uric filed and on them 
an Order uasea such >u outline. This Ordir 
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would aireot the respondent to Cease and Desist from 
entering into any agreements requiring deaLere to main- 
tain or adhere to any resale prices fixed or established 
by respondent, or words to that effect. I will submit 
to the Commission the question whether the use of the 
paragraph with regard to making the respondent’s phono- 
graph the unqualified leader in the hands of 1th various 
dealers it, object! na Die or not and I will eo deuvcr to 
^roc are &n order providing for this subject substantially 
as you suggest, although, of course, I cannot be positive 
that the ilssion wilL . ve of the exact change 
of language you suggest. 

I have made no reference to the natter of the 
organ rolls, my idea ooing that nc .indinr bo made on 
that eaujcet, ou i . hut .he ooii^laint as to it. t charge 
uo uit .Ubed, without .rojudlee, and I propose to to 
rec ommen d. 

If the enclosed Statement meets with your approval 
and you wlLL sign and return it I will endeavor to have 
inis mutter dit^oaed of in the near future. 

i .urt very truLy, 


1 . 1 1 erne y an a * !m ~Tner 


GEORGE D. BEATTYS 

COUNSELOR AT LAW 
111 BROADWAY 
N EW YORK 


February 4, 1920. 

Federal Trade Commie Sion, 

Washington, D. C. 

Attention Mr. Marshall B. Clark. 

Dear Mr. Clark: - 

Docket 268" Aeolian Company -- I received your letter 
of January 31st with enclosed Agreed Statement of Facts, and I 
have signed the same and return it to yov as it seems to me, as 
far as I oan see, sufficiently acourate. 

I note what you say about the provision in our phono- 
graph contract as to making the same the unqualified leader in 
the hands of dealers. As I suggested in my letter, I presume we 
would have the right to demand that the dealer should give it 
equal prominence with any other instrument, and I cannot see how 
the Commission would have any objeotion to that. 

One other condition about this particular feature I 
called to your attention too, namely, it would be very trouble- 
some and embarrassing to us to attempt to make this second 
change in all the existing contracts, and so we would like this to 
apply to future contracts which could be changed accordingly. A 
provision could be inserted in the order of the Commission, if it 
felt it was necessary, that the Company would not attempt to enforo 
thiB provision in reference to any existing contract. 

I note your statement that when you get this Statement 
of Facts, Findings in substantially the same form will be prepared 

and filed, and an order entered based upon them. Would it be 



proper for me to have submitted to me a copy of this proposed 
order before it would actually be entered? I would appreciate 
this greatly if this privilege oould be granted me. While we 
cannot legally require any dealer to maintain any resale price, 
my understanding is that the Supreme Court has made it clear 
that we could refuse to sell any dealer who did happen to out 
the price and could announce in advance the faot that re would 
do so if we saw fit. I am not saying that we expect to do this 
and as a matter of faot we are not doing it, but certainly this 
right ought not to be Impaired by any form of an order which the 
Commi33ion might enter against us. 

I note your statement that you have made no reference to 
the organ rolls and are prepared to recommend that no finding 
on that subject be made but that the complaint be dismissed on 
that charge. I have no doubt your recommendation will be accept- 
ed beoause this certainly is a fair and just disposition of the 
matter and fully protects the interests of both the public and 
The Aeolian Company. 



Yours r 


tfully, 


SDB; M 



>« 1 ' A - / 


T 



GEORGE D. BEATTYS 

COUNSELOR AT LAW 
ill BROADWAY 
N EW YORK 


July 6, 1920. 

Claude K. dorter, hs q. , 

Chief Counsel, yderal Trade Co: -vii 3sion, 

V/ashington, V. 0. 

Dear Sir;- 

hodet Ho. 268 Aeolian Company . 

Confirming our talk in ?;ashington i abort time ego, I would 
say that the Aeolian Company would have no serious objection to si*ih 
disposition of this oase as you suggested might be considered by the 
Commission, namely, the entry of an order embodying an injunction 
along the lines discussed in reference to the first two oo unto as 
alleged in paragraphs two and three, and containing provision din- 
missing the complaint embodied in paragraph four. 

In accordance with your suggestion, I herewith send you a 
brief outline of our argument or reasons contained in our answer and 
memorandum why the complaint In reference to tho pipe organ rolls 
should be dismissed, so you may have tho matter dearly in mind for 
consideration and advice to the Commission. 

The Aeolian Company does not now, and nev^r has sold its 
pipe organ rolls on any condition, agreement or understanding that 
tho purchaser shall not use or deal in the goods of a competitor, or 
on any other condition whatever except the payment of the prioe. This 
same thing is true in reference to all sales of its pipe organs. 

Uo matter how broadly construed, it yould seem to be impossible 
to bring the case within the provisions of the Clayton Act, not alone 
in letter but even within its spirit. 

It Is difficult to believe that lir. Clarke himself, who has 
Investigated this casa and i; -fa mil lax with the facts, can entertain 
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the opinion that "-hare ia any quo at ion of ■ ny violation of the 
31* AOt. I pa 33, therefore, to the question as to whether any 
alleged act of The Aeolian Jem; ..ny has violated the provisions of 
Section 5 of the Federal Trade commission Aot whioh declares unlaw- 
ful any unfair methods of competition. 

Fundament ally, no method of competition on the part of The 
Aeolian Company of any kind is really involved. The pipe organ 
rolls of The Aeolian Company are not now and never have beau sold 
to or by dealers except perhaps in a few isolated cases to fill a 
special order of some Aeolian Company's customers. These roll.-- are 
not advertised or placed on the market. They are not sold separately 
from its organ, and never have been. They axe really a part of the 
organ, as the Supreme Court has itself held in r hlte-3uilth vs. Apollo , 
U. 3# 1, 16 , as our former Brief stated. The present method of 
conducting its business was pursued for many years v/ithout any ques- 
tion of competition ever arising. This case now before the Commis- 
sioner would never have arisen as any matter of "competition in com- 
merce" except for the fact that two or three years ago, or less, the 
Dstey Organ Company changed the construction of some of its organ 
parts to conform with the Aeolian Company structure whioh it copied, 
and also copied and adopted the Aeolian Company' a stop nomenclature, 
which appears also on the rolls for use in the playing of them. This 
was done for the sole purpose of adapting its organs for the playing 
of the noli an rolls. The Astey organ ia much cheaper than the Aeolian 
organ and when the proposed purchaser oalls attention to the great 
advantage of the Aeolian library of pipe organ rolls, the representa- 
tion is made that these rolls can be purchased of The Aeolian Company 
and used on the 3stey organ. To create and maintain this library of 
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pipe organ musio-rolls "has involved a long time, great artietio skill, 
and a very large outlay of capital; and some of these rolls are bo 
expensive to produce that they have to he marketed at a loss. The 
Sstey Company is uu -ill in g or tumble to make the large investment and 
incur the expense and loss involved in creating and maintaining its 
own library. Instead, it copies the Aeolian organ structure a: d atop 
nomenclature for the sole purpose of getting the benefit and taking 
unfair advantage of the time, skill and money expended by The Aeolian 
Company, and thus to appropr iate without any cost to itself the great 
value of this Library of music-rolls. The Supreme Court has quite 
recently defined such conduct as unfair competition. ^ 

International jjews Service vs. Associate d Press , 

59 3 up* 'it. Reporter GO; £4B *J. 3 .3-1-5 7 ^ 

Under these circumstances, to enjoin The Aeolian Company from 
refusing to sell its pipe organ music-rolls to customers of such a 
competitor, is to encourage aid and abet unfair competition in com- 
merce, the very thing which the Commissioner a arc empaw ered to prevent 
by the Federal Trade Commission act. 

The Aeolian Company verily believes that it has done and is 
doing nothing that it is not clearly entitled to do and justified in 
doing. It will certainly result in more or less damage to the Company 
to issue any injunction order as suggested, and as the equities of the 
oasa seem to be olearly with the Company, it urges the Commission with 
much confidence, that justice would seem to require a dismissal of 
this third count in reference to the pipe organ rolls. 



Very tru %'J yours. 


IN WFfLYlNt; qUOTC 


ADDRESS COMMOMICAtlONB TO 
fKDEfAL IftACE COMMISSION 

Federal Trade Commission 

WASHINGTON 

November 23, 1920* 
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Jtr. George D# Beattys, 

29 Vest 42nd St. , 
lev York City, S. I. 

FQfiUAL SO. 266. ~ 1 j 

Dear Sir* 

There ie being sent herewith, by registered nail, 
a copy of an Order to Cease and Desist recently entered by 
this Commission in its prooeedlng against The Aeolian Company. 
By direotlon of the Commission. 

Very truly yours. 



Eaolsesne t 


J« P« Toder, 
Secretary. 
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GEORGE D. BEATTYS 

COUNSELOR AT LAW 
III BROADWAY 
N EW YORK 


January L i , 18 21. 

I KtiJclVT 
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Federal Trade Commission 
v'ashinfton, D. 0. 


entlemen 


In re Aeolian Company, Dooket No. £68 - 


find enclosed herein report of The Aeolian Company as directed 


"by your order of November £3, 1920, served upon us on November 


24th 


Trusting this report is in a form satisfactory to 


your Commission, I am 


Yours very truly 


